AR BEH Q2O

| BLA 96- 367 Deci ded March 18, 1999

Appeal froma decision of the Nevada Sate fice, Bureau of Land

Managenent, denying protest of mineral patent applicati on N 56448.

Nos. 91640, 91643.

Set asi de and renanded.

1.

Admini strative Procedure: S andi ng--Qntests and
Protests: Generally--Mning dains: Patent--Rul es of
Practice: Appeals: Sanding to Appeal

Wiere an appel lant all eges that mineral patent
applicants may only access their mning clains via
trespass across appel lant's private | ands and the
record i s uncl ear concerning whether there is in fact
alternative access, appellant has a "legally

recogni zabl e interest” in whether the application
proceeds to patent, and thus has standing to pursue an
appeal froma denial of his protest pursuant to

43 CF. R § 4.410(a).

ontests and Protests: General ly--Mning d ai ns:
Determnation of Validity--Mning Aains: Patent

Wiere legal accessibility to mning clains under
patent applicationis at issue, it is a factor to be
consi dered in determni ng whether the mneral can be
narketed at a profit. The costs of obtaining | egal
access to mning clains are thus properly the subject
of a determnation of whether clainants have a valid
di scovery, and nust be eval uated as part of a mneral
examnation. Wiere a protestant all eges that patent
applicants are trespassing across its private lands to
access their clains, such protest is properly hel d open
pending a determnation of the validity of the clains.

NVC

APPEARANCES W Allen Schroeder, Esq., Boise, |daho, for Appell ant.
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(PN ON BY ADM N STRATI VE JUDEE THRRY

Agri Beef Gonpany (Agri Beef) has appeal ed froman April 3, 1996,
Deci sion by the Nevada Sate Gfice (NSO, Bureau of Land Managenent (BLN,
denying Agri Beef's June 2, 1994, protest of an application for mneral
patent, N56448, filed by Louis Koncher and Paul Ugel. The patent
appl i cati on enconpasses two contiguous | ode clains, the RAK and the
Galvaras No. 10, located in secs. 28 and 33, T. 4 N, R 52 E, Munt
Dablo Mridian, inthe Gentennial Mning Dstrict, Hko Gounty, Nevada.
The clains are located in the Bull Run Mbuntai ns south of Muntain Qdty,
Nevada, wthin the Hinbol dt National Forest, near the sunmt of Porter
Peak.

Agri Beef filed its protest pursuant to 43 CF.R § 4.450-2 and
43 CF.R § 3872.1, on the basis that applicants do not have access to
their clains except through private property owned and control |l ed by
Agri Beef. Agri Beef owns private lands it clains are necessary for
access to the lands under patent application, and hol ds Federal grazing
privileges in the nearby B ue Jacket allotnent as well. Specifically,
the protest Agri Beef filed wth BLMal | eged:

The mineral applicant obtains access to such | and
applied to be patented via private | and owned by Protestant
and via public land. Such road is coomonly referred to
as "Bl ue Jacket Road", and is noted by a pink Iine on the
attached map as Exhibit "B'. Such road is not a "public road"
under Nevada state | aw (or under Federal Law). The Protestant
objects to and protests the mineral application because the
mneral applicant trespasses and wll continue to trespass
across private land owned by Protestant (i.e., T43N R52E
sec. 2, ¢. N¥2N% and sec. 35 c. NW1/ 4 NV1/ 4 NW1/4) to
obtai n access to land applied to be patented. M neral
appl i cant does not have any express, inplied, or prescriptive
rights of access across Protestant's private land. This results
inthe mneral applicant not having a "discovery,” and thereby no
basis to obtain a patent fromthe Lhited S at es.

(Protest at 3, 4.) Agri Beef also argued in the protest that, w thout
access to the claim the patent applicants woul d be unabl e to narket their
product, and therefore, could not satisfy the "narketability" test, one of
the el enents of proof required to establish a valid discovery of a val uabl e
mneral deposit under |aws governing mning on Federal |ands.

Koncher filed the mineral patent application on Gctober 5 1992.
By August 1994, the NSO deened the application ready for Secretarial
action issuing a first half final certificate, and forwarded the file to
Véshington, DC In June 1995, however, the Solicitor's office inforned
the NSOthat a first half final certificate could not be issued prior to
resolution of Agri Beef's protest. The Solicitor recormended that the
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NSO proceed wth the mneral examnation, as the protest rai sed questions
regarding the validity of the clains, and forwarded the file back to the
NSQ (Menorandumof Assistant Solicitor, Branch of Qishore Mneral s,

D vision of Energy and Resources, dated June 9, 1995.)

Subsequent |y, the NSOreferred the application to the Lhited Sates
Forest Service (FS), which has jurisdiction over the Hiunbol dt Nati onal
Forest, including the applied-for lands. n August 29, 1995, a
representative of the FSvisited the mning claimsite to conduct a
prelimnary inspection. By letter dated Septenber 8, 1995, the FS advi sed
BLMthat access to the clains "can be obtai ned wthout crossing private
land,"” wthout stating howthis could be done. In addition, the FS
responded that, "[t]he question of access at this site wll not be the
deciding factor in whether or not the applicant has a di scovery.” (Letter
of Mary Beth Mrks to Haine Lews.) Reciting this background infornation
inits April 3, 1996, Decision, BLMdi smssed Appel lant's protest on the
basis that it "does not allege a violation of lawor regulation in any
natter essential toavalidentry as referenced in 43 GR 3872[;] * * *
[nor is it] supported by any acceptabl e evidentiary infornation regardi ng
defects in the patent application.”

Agri Beef appealed BLMs Decision to this Board, contendi ng that
BLMerred inits legal conclusion that, under the mning | aws, |ack of
legal access will not defeat a patent application. O the contrary,

Appel | ant argues, "legal access to the mneral site" is a "condition
precedent to a "discovery.'" (Satenent of Reasons (SR at 3.) dting
an Acting Solicitor's opinion, "Taking of Sand and G avel fromPublic

Lands for Federal Ad Hghways," 54 1.0 294 (1933), Appellant argues that
a clainant nust show he has | egal access to a claimas part of establishing
that the mneral is nmarketable. |f he cannot show he has a | egal access
route, according to Appellant, then he has not shown that his claim
contains a "valuable mneral deposit.” Qaimng that BLMerred inits fact
finding that "access can be obtained * * * wthout crossing private |ands,"
Appel l ant nmai ntai ns that "no such access currently exists and no
application for such access pends.” (S(Rat 2.) dting 43 US C 88 1761-
1771 (1994) pertaining to rights-of-way across public |ands, Appellant
argues that access across public land is subject to the Federal Land Policy
and Managenent Act of 1976 requirenent to obtain a right-of-way, and
applicants have not filed for such. (SCORat 2.) Agri Beef charges that
appl i cants have previously engaged in illegal trespass across its private
lands, and will continue to do so, as they have refused to enter into an
access agreenent wth Appellant. (SORat 3.)

BLMhas not filed a response to the SCR however, on My 10, 1996,
Mary Beth Marks, FS Geol ogist, responded via a letter to Haine Lews, BLM
Land Examiner, stating the follow ng:

In response to the Notice of Appeal by Agri Beef (. dated
April 26, 1996, the only existing road access crosses the
appel lant's private land. However, access can be obtained to the
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subj ect clains wthout crossing the appellant's private | and.

A plan of operations (#91643-94) was submtted on Cctober 27,
1994 by Loui s Koncher. The naj or work proposed under this plan
of operations is the construction of a new access road. A nap
show ng the location of this proposed access route and the naster
Title Aat for this area are encl osed. The proposed access road
woul d be located entirely on National Forest Systemlands. This
pl an was never approved. M. Koncher was encouraged to reach an
agreenent wth Agri Beef (. so that he coul d continue to access
across their private property. Inthe interim the existing
access road across Agri Beef (.'s private property is being
researched to determne if it qualifies as a RR477 road.

* * * The question of access has not been resol ved and this plan
w il not be approved until the access question is settled. Qur
research indicates that this road may have R477 status. Ve
are collecting additional docunentation prior to conpleting the
official report which wll be submtted to the H ko Gounty
commissioners. The Gounty wll reviewthis report and if
acceptable, the road wll be identified as a public road.

It remains our position that road access does not need
to physically exist in order for there to be a di scovery and
for a mneral examnation to be conducted to determne if a
di scovery exists. Access toamning claimis a statutory
non-di scretionary right provided by the Lhited Sates nining
laws. Such access on National Forest systemlands nust be
in accordance wth the rules and regul ati ons of the Forest
Service (43 R228 A. [V] UWder these regul ations the
Forest Service has the authority to approve the route and
net hod of access so as to mini mze surface disturbance, but it
does not have the authority to deny access. The cost of road
construction for access wll be included in any deternmnation
of validity.

(May 10, 1996, Letter of Mary Beth Marks to Haine Lews.) 2/

[1] Prior to undertaking anal ysis of the nerits of Appellant's
appeal , we focus nonentarily on the threshol d question of whether Appel | ant
has standing to appeal fromBLMs denial of his protest. Appellant rests
its appeal of BLMs denial of its protest on the premse that the
"[d]ecision in question adversely affects appel | ant because it di smsses
appel lant's protest to a mnera application which adversely affects
appel lant's private land.” (SRat 1.)

1 The regulationis incorrectly cited in Mirks' letter; it is found at
36 CF.R § 228.12.

2/ The Mrks letter indicates that a copy wth enclosures was served on
Tyler Shepard, for Agri Beef.
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The right to file a protest agai nst action proposed to be taken
by BLMextends to "any person”; there is no requirenent that the person
be adversely affected by the pr oposal. 43 CF. R § 4.450-2. Mbreover,
any person is free to protest the issuance of a patent on grounds that
the patent application fails to conply wth the mning law 30 US C
§ 29 (1994); 43 CF.R 8 3872.1(a); Scott Burnham 100 | BLA 94, 118,
94 |.D 429, 442 (1987), aff'd, Arerican lloid . v. Hodel and Bur nham
No. (88-224K (D Wo. Dec. 22, 1988). See also Scott Burnham (Oh
Reconsi deration), 102 I BLA 363 (1988). A patent application nay be
protested any tine prior to issuance of patent. Id.

A though Agri Beef was not prohibited fromfiling a protest, it does
not followthat the dismssal of that protest is autonatically subject to
appeal , as, under 43 CF.R 8 4.410, the right of an appeal to the Board
is extended only to those parties to a case who can showthat they are
"adversely affected.” In order to be adversely affected, a protestant
nust have an "interest” in the |l and which is the subject of the protested
action. The "interest"” necessary for standing to appeal is not the sane as
the "interest"” necessary to bring a contest. A contest requires "title to
or aninterest in land,” which generally nust be grounded on a statutory
grant. In contrast, the interest necessary to appeal denial of a protest
isneither limted to legal interests in the specific land at issue, nor to
economc or property rights. It nust be a legally recogni zabl e i nterest,
but ownership of adjoining land or past usage of the land in dispute have
been recogni zed as giving sufficient interest. See Melvin Helit, 110 IBLA
144, 149, n.5 (1989); Scott Burnam 100 IBLA at 119-20, 94 I.D at 443 and
cases cited. See also In Fe Pacific Goast Ml ybdenum 68 | BLA 325 (1982).

In this case, Appellant is neither an adjoi ning owner, nor does Agri
Busi ness all ege prior use of the |ands subject to patent. However, it is
clear fromthe record that Appellant has a "l egal |y recogni zabl e i nterest”
in whether the application proceeds to patent, as Appellant clains "the
mneral applicant trespasses and will continue to trespass” across its
private lands. 3/ Ve hold, therefore, that Appel |l ant has established that

3/ Aswe noted inlnre Pacific Goast Mlybdenum supra at 333-34, "it
is certainly arguable that the real injury of which appellants conplain is
unrel ated to the patent proceeding, since its cause is the mning of the
deposit whi ch coul d be acconpl i shed in the absence of any patent
application. It could be further contended that, in order to be
consi stent, the Board nust either permt protests in the absence of a
pat ent application or deny themwhen a patent application is invol ved since
inboth circunstances it is the actual mning and not the patent
proceedi ngs whi ch cause the alleged injury.

"Wiile there is a certain logic to the above argunent, it ignores
the fact that absent a patent application there is no "action' by BLM
whi ch can be subject to a protest under 43 (FR 4.450-2. A mining claim
is located and operated solely by the clainant wthout any affirnative
action by BLMwhat soever. Nor does the location or mning of a claimin
anyway initiate a proceeding before BLM A patent, however, can only be
granted in furtherance of the Departnent’'s expressed duty to recogni ze
valid clains, under procedures duly established by statute and regul ati on.
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it isaparty tothe case and has all eged interests whi ch were adversely
affected by the denial of its protest wthin the neaning of 43 CF. R
8 4.410, and, thus, can naintain the instant appeal .

[2] Departnental regulation 43 CF. R 8 3872.1(a), governing the
protest of mneral patent applications, provides, in pertinent part: "A
any tine prior to the i ssuance of patent, protest nay be filed agai nst
the patenting of the claimas applied for, upon any ground tendi ng to show
that the applicant has failed to conply wth the lawin any natter
essential to avalid entry under the patent proceedings.” This |language is
in turn based upon | anguage in the 1872 mning law 30 US C § 29 (1994).

BLMfound that Appellant's chal |l enge to the patent application does not
“"tend to showthat the applicant has failed to conply wth the lawin any
natter essential to a valid entry under the patent proceedi ngs," and thus
di smssed Appel lant's protest. Agri Beef clains that its challenge is
based on I egal authority which indicates that proof of accessibility is
integral to showng that the mneral can be narketed at a profit.

Soecifically, Agri Beef relies upon specific |anguage in the
"marketability rule" which indicates that "it nust be shown that the
naterials wthinthe limts of the claim by reason of accessibility,
bona fides in devel opnent, proximty to narket, existence of present
denand, and other factors, coul d have been extracted, renoved, and narketed
at aprofit as of that date.” (Ewhasis supplied.) See, e.g., Foster v.
Seaton, 271 F.2d 836 (DC dr. 1959); Lhited Sates v. dark J. Quld,

34 1BLA 387, 398 (1978); Lhited Sates v. J.L. Bock, 12 IBLA 393, 401
(1973); Lhited Sates v. Hunbol dt Placer Mning ., 8 IBLA 407 (1972);
Acting Solicitor's Qoinion, "Taking of Sand and G avel FomPublic Lands
for Federal A d Hghways," supra at 296. Wiile this | anguage origi nated
fromDepart nental decisions pertaining to placer discoveries for conmmon
varieties of sand and gravel, which were wthdrawn froml ocation under

the mning laws on July 23, 1955, (see 30 US C § 611 (1994)), the lhited
Sates Suprene Gourt ruling in Lhited Sates v. ol eman, 390 U S 599
(1968), grafted the "narketability rule” onto the "prudent nan rule, " set
forthin Gastle v. Winble, 19 L.D 455, 457 (1894), approved by the Suprene
Qourt on nunerous occasions. Crisnman v. Mller, 197 US 313, 322 (1905);
Ganeron v. Lhited Sates, 252 US 450, 459 (1920); Best v. Huniol dt P acer
Mning @., 371 US 334, 335-36 (1963). Thus, we nust agree wth Agri
Beef that, where accessibility tothe claimis a point of contention, it
is afactor to be considered in determning whether the mneral can be
narketed at a profit. W& therefore hold that BLMerred in its decision
finding that "this protest does not allege a violation of |aw or regul ation
inany matter essential toavalidentry * * * " as the protestant alleges
a defect relating to the capacity of clainant to profitably narket the
mneral .

However, unl ess Appel lant has al l eged facts to support his theory,
BLMs deci sion denying the protest would still be justified. Ve therefore

fn. 3 (conti nued)

Such recognition is clearly "action proposed to be taken in a proceedi ng
before the Bureau,’ and, as such, is properly the subject of a protest and,
where an adverse interest is shown, appeal."
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turn to the question of whether the record supports BLMs determnati on
that access can be obtai ned wthout crossing private lands hel d by Agri
Beef .

The patent application filed in Gtober 1992 contained, inter alia,
location notices, a narrative by Louis Koncher regardi ng devel opnent of
the clains, and an i ndependent mneral examnation of the RAK claim
conduct ed by mning engi neer Vernon T. Dowin 1961. These docunents reveal
that the RAK claimwas |ocated in July 1954. That and other conti guous
clains were | ocated and worked through the late 1950's and 1960's. 1In
1972, the CGalaveras No. 10 was |ocated. Dow s report notes that
"elevations on the [RAK claimrange from8,400 to 9,000 feet above sea
level, and is very rugged, * * * characterized by 40 degree sl opes and
vertical cliffs." It is generally assuned that mneralization was
di scovered on Porter Peak before the turn of the twentieth century, but
prospects were abandoned due to high el evation and rugged terrain, which
thwarted access to the location. Dowreported that, in 1961, it was
possible to reach the RAK claim”"fromMuntain dty by driving north 13
mles on paved Sate Hghway 11A to the Indian town of Owhee, then south
22 mles on graveled Sate Hghway 11 to the Mouth of Wite Rock Canyon,
then 5 mles up Wite Rock Canyon on a jeep trail to the property.”
(Patent Application, DowMneral Examnation attached to Ex. Cat G2.)

According to consulting geol ogi st Donald G Srachan, who prepared an
eval uation of the economc geol ogy of the Rak and Cal averas #10 clains in
Sept entber 1993, access to the clains is currently obtai ned by travelling
north fromHB ko, or south fromMuntain dty. Travelling fromH ko, "[t]he
first 66 mles to Bull Run Geek is paved, followed by six mles of county
gravel road and four mles of well-graded but non-naintained dirt road."
According to Srachan, "Muntain Aty is 24 road mles northeast of the
** * mne. The first five mles south fromMuntain dty is paved,
followed by 15 miles of county graded road, and the four mles of well-
graded but non-nai ntai ned mne access road." 4/

The FS has been invol ved with the question of access to the clains
since the protest was filed. On May 26, 1994, Jack M Carlson, FS Dstrict

4/ Between 1977 and 1984, according to Koncher, road inprovenents were
nade to ease access to the lower tunnel of the RAK clam In 1977 and
1978, a road was surveyed "to be built to [the] |ower tunnel of the RAK
claam wth help fromthe Forest Service." (Patent Application, Ex. C)
In Septenber 1980, Koncher and U gel |eased and optioned the clains to Eg,
Inc. (Erg). According to Koncher, Bg built 3-1/2 mles of Qass D road
to the "lower tunnel at a cost of nearly $20,000." Eg spent a total of
$147,000 on the claim "went broke," and Koncher received the property
back. Koncher avers that in 1984, he "repaired the road to the tunnel at
a cost of $1800." The road in question, B ue Jacket Road, however, is not
innear proximty to the clains, but |ies sone distance bel owthe sunmt
inthe valley, near the ghost mining town of Aura. V& presune that the
"wel | -graded by non-nai ntai ned dirt road" to which Srachan refers is road
i nproved by g and nai ntai ned by Koncher, and that the "county road" to
which Srachan refers contai ns the di sputed access area.
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Ranger for the Muntain Aty Ranger D strict inforned Koncher's attorney,
Sewart WIson, that "Louis Koncher is working wth the USDA Forest Service
to permt a road around the Agri-Beef land.” O July 18, 1995, H aine
Lews, BLMLand Examner, in a nenorandumto BLMs file, stated that she
called "Dean Mrgan at USFSin Hko inquiring about the status of the
access to the clains.” A that tine, according to the Lew s nenorandum
Dean Mbrgan was working wth Koncher to find anot her access route to the

cl ai ns:

Dean stated that the FS and the county comm ssioners were trying
to resol ve the i ssue by opening a particular road up for public
use which * * * cross[es] private land of Agri Beef * * *. This
woul d create anot her access for M. Koncher to get to his clains.
* * % A present the situation is still pending and nothing is
resol ved.

(Menorandumof Haine Lews tothe file, dated July 18, 1995.) And
finally, in her My 1996 reply to this appeal, Mary Beth Marks reported
that, assuming applicants and Appel | ant cannot negotiate an access
agreenent, the applicants wll ultinmately obtai n access either through a
county determination that the road has "RS 2477 status,”™ or access w il be
provi ded through FS | ands in accordance wth applicable regul ations. Mrks
argues that since access cannot be denied if there is a valid discovery,
access is not an inpedinent for applicants.

There is no question that reasonabl e access to a valid mning claim
cannot be denied. 36 CF. R § 228.12; see Lhited Sates v. James and
Mirjorie llard, 128 | BLA 266, 291 (1994). However, the record in this
case does not support a finding that applicants can gain reasonabl e access
totheir clains wthout crossing Appellant's private | ands. Mreover,
the Board has long held that, in determning the validity of a discovery
for patent, the costs of conpliance wth all applicable Federal and Sate
| aws, including environnental |aws, are properly considered in determning
whet her or not the mineral deposit is presently narketable at a profit,
i.e., whether the mneral deposit can be deened to be a val uabl e mneral
deposit wthin the neaning of the mning laws. See, e.g., Geat Basin Mne
Wt ch, 146 | BLA 248, 256 (1998), citing Lhited Sates v. Rittsburgh Pacific
G., 30 IBLA 388, 405, 84 |1.D 282, 290 (1977), aff'd sub nom South Dekota
V. Andrus, 614 F.2d 1190 (8th dr.), cert. denied 449 US 822 (1980); and
Lhited Sates v. Kosanke Sand Gorp. (Oh Reconsideration), 12 | BLA 282,
298-99, 80 I.D 538, 546-47 (1973).

Wiet her the patent applicants gain access to their clains through
FS lands, private (Agri Beef) lands, or county | ands, applicants wll be
responsi bl e for costs associated with the creation and/ or purchase of
reasonabl e access. These costs are properly the subject of a determination
of whether clainants have a valid di scovery, and nust be eval uated as part
of a mneral examnation. It follows, therefore, that Appellant's protest
cannot be resol ved until the mneral examination has been conpl et ed.

Accordingly, pursuant to the authority del egated to the Board of
Land Appeal s by the Secretary of the Interior, 43 CF.R§8 4.1, the Decision
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appeal ed fromis set aside and remanded, wth instructions to BLMto
proceed wth the mneral examnation, taking into account resol ution of the
access question. The protest should be hel d open pendi ng a determnation
of whether applicants have a valid discovery for purposes of obtaining
patent to their clains, and Appel lant shall have a right of appeal from
BLM's decision on the protest rendered thereafter.

Janes P. Terry
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge

148 | BLA 60

WAW Ver si on



